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IN THE 

Court of Appeals;, Wxtvitt of Columfifa 


No. 5871. 


J. Raymond McCarl, sk Comptroller General, and 
Frederick W. Coleman, wbb Chief of Finance, U. S. 
Army, Appellants , 

v. 

Santos Miguel, Appellee . j 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

This case was heard on the pleadings. No nkaterial 
fact is in dispute. Appellee, Santos Miguel, enlisted in 
the Philippine Scouts (statutory designation mis- 
descriptive of the actual legal place in the Army of this 
one of its branches), a component of the United States 
Army, October 1, 1901, and served therein continu¬ 
ously until October 31, 1931, on which date he, having 
duly made application to the President was, by direc¬ 
tion of the President, placed upon the retired list with 
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the rank he then held (master sergeant), after thirty 
years service, pursuant to paragraph 35 of Special 
Orders No. 207, of the War Department, dated Sep¬ 
tember 3, 1931, which reads as follows: 

“35. Master Sergeant Santos Miguel, R-320883, 
Service Company, 45th Infantry (PS), will be 
placed on the retired list at Fort William McKin¬ 
ley, P. I., effective October 31, 1931, and will be 
sent to his home. The travel directed is necessary 
in the military service. 

By order of the Secretary of War. 

“Douglas MacArthur, 

‘ 6 General , 

! “Chief of Staff.” 

His retirement was made under and by virtue of the 
authority contained in the Act of March 2, 1907, 34 
Stat. 1217, which provides: 

“That when an enlisted man shall have served 
30 years either in the Army, Navy or Marine 
Corps, or in all, he shall, upon making application 
to the President, be placed upon the retired list, 
with seventy-five per centum of the pay and al¬ 
lowances he may then be in receipt of, and that 
said allowances shall be as follows: * * *” 

Appellee, in due course after retirement, submitted 
to his disbursing officer his voucher for his retired pay 
and allowances for the month of November, 1931, in 
the amount of $50.81. The disbursing officer, instead 
of paying the voucher, submitted it to appellant, J. 
Raymond McCarl, with a request for an advance de¬ 
cision as to the legal authority for its payment. Act¬ 
ing upon said request appellant McCarl rendered a 
decision or ruling to the effect that 


“the retirement of enlisted men of the Philippine 
Scouts is not authorized even by the remotest im¬ 
plication of the laws” 

i 

and advised said disbursing officer that he was not au¬ 
thorized to pay the voucher, which the appellant Mc- 
Carl retained in the files of his office. 

Acting in accordance with said decision of the ap¬ 
pellant McCarl the Finance Officers of the War De¬ 
partment declined to pay appellee his retired ]hay and 
allowances as fixed by the Secretary of War, }t being 
admitted, however, that Congress has appropriated the 
funds for payment of the pay and allowances of re¬ 
tired enlisted men of the Army, that such fupds are 
available and would be paid appellee if the Comptroller 
General would pass the vouchers. 

Payment being refused, appellee instituted I injunc¬ 
tion proceedings in the court below. This cask is be¬ 
fore the court on appeal from the decision of tlje court 
below overruling motions of appellants to dismiss the 
bill of complaint and allowing motion of appbllee to 
dismiss answers of the appellants. In the assignment 
of errors filed in behalf of appellant McCarl it is 
stated that appellee’s claim was referred by tijie War 
Department to the Court of Claims for decision with 
the consent of appellee. This statement is iii error. 
Appellee never consented to such reference nor was 
he advised of such reference until after it hbd been 
made. He not only did not consent to this action by 
the War Department, but upon being advised bf it im¬ 
mediately instituted the injunction proceedings here¬ 
inbefore mentioned. 
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I. 

IMPORTANCE OF THE CASE? 

It appears from the Brief of the Comptroller Gen¬ 
eral, who urged this appeal (p. 80), that the distin¬ 
guished Solicitor General, who finally consented to the 
appeal, did so on the ground that— 

“The case is of importance in its relation to the 
respective powers of the Executive and Account¬ 
ing Offices of the Government.’’ 

We agree with that statement and for the very rea¬ 
son, we think, that caused the Solicitor General to make 
it. The case is important, not because of any legal 
difficulties inherent in the case, but solely because of 
the Comptroller General’s remarkable assertion of 
paramount power over the President of the United 
States and his claim, in the exercise of such pre¬ 
eminent power, of freedom from all judicial control. 

We must assume that the advancement of such revo¬ 
lutionary claims in the brief prepared for the Comp¬ 
troller General in his office has none but the formal 
support of the Solicitor General implied by the appeal. 
We shall not contend against such claim at any great 
length. We would only mention that the Constitution 
still exists; that the Constitution makes the President 
the Chief executive; that it vests in him all the execu¬ 
tive power this government has; that it enjoins him to 
take care that the laws be faithfully executed; that it 
endows him alone with power not only to appoint and 
commission the Comptroller General but even to re¬ 
move him from office, notwithstanding the vain at¬ 
tempt of Congress to have it otherwise. Myers v. 
United States, 272 U. S. 52. 
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THE PRESIDENT FOUND AND DETERMINED 
EVERY NECESSARY FACT REQUIRED BY 
THE STATUTE AND THEREUPON, FAITH¬ 
FULLY EXECUTING ITS MANDATE, PLACED 
THIS SOLDIER ON THE RETIRED LIST. 


The Chief Executive, Commander-in-Chief of the 
Army including the Philippine Scouts branch, consti¬ 
tutionally acting through the Secretary of War, found 
that this soldier was an enlisted man in the Armv, 
that he had served 30 years in the Anhy, that 


was en- 


he had applied for retirement, that he 
titled under the statute to retirement, and thereupon 
he did retire him faithfully fulfilling the mandate of 
the statute that, upon these facts, the soldier shall he 
placed upon the retired list with three-fourt\is of his 
pay and allowances. The decision of this court in 
Hines v. Cavanagh , 39 F. (2d) 517, is, in our View, con¬ 
trolling, and the reasoning of the court there is pecu¬ 
liarly pertinent here: 


4 ‘The United States Veterans’ Bureau, under 
which this act is to be administered, has fbund that 
Cavanagh was an officer of the emergency army 
during the World War; that he was permanently 
disabled in line of duty to a degree of not'less than 
30 per cent; has placed him upon and Continued 
him on the emergency officers’ retired list of the 
Army; has awarded him retirement pay, as pro¬ 
vided in the act, and actually issued a voucher 
carrying out the award. The only reasbn, so far 
as the Director is concerned, why actual payment 
has not been made is that the Director’^ Bureau 
disbursing officer has communicated with the Gen¬ 
eral Accounting Office ‘for an advance decision as 
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to whether or not said voucher should be paid.’ 
In other words, having found every fact necessary 
to entitle this retired officer to the retired pay pro¬ 
vided for by Congress, actual payment is with¬ 
held by a subordinate.’’ 

So, here, the President found every fact necessary 
to entitle this soldier to be retired. 

Who—court, Congress, or executive official—shall 
find otherwise! Who shall question the status of re¬ 
tirement thus established and sav it is invalid! Who 
shall say that pay legally annexed to the status as part 
and parcel of it shall be withheld! Certainly not the 
Comptroller General. Under the guise of passing upon 
accounts he must not disturb official status. United 
States v . Harsha, 56 Fed. 955 (C. C. A., JJ. Severn, 
Taft, Lurton); Geddes v. U. S., 38 Ct. Cls. 428; Hines 
v . Cavanagh, 39 F. (2d) 517. Compensation fixed or 
ascertained by law for the payment of which money is 
appropriated by Congress does not fall under the cate¬ 
gory of a claim against the United States payment of 
which disbursing officers or accounting officials can 
hold up by means of c 6 advance decisions’ 9 or otherwise. 
In Smith v. Jackson, 241 F. 747, 757, it was said: 

“The relator’s salary does not fall under the 
category of a claim against the United States. It 
is fixed compensation earned by him and for which 
a specific appropriation has been made and the 
manner of disbursements provided for * * * 

“Here the salary was ascertained or fixed by 
law and the money for its payment appropriated 
by Congress, as before stated * * * There was 
nothing left to the judgment or discretion of the 
respondent whose duty it was to disburse the 
money appropriated for the salary * * *” 


s 
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Such is the ratio decedendi of all the Pay jStoppage 
Cases of which this court has decided maiiy and is 
familiar with all. Only a few need be citedJ McCarl 
v . Cox, 8 F. (2d) 669; McCarl v. Pence, 1$ F. (2d) 
809; Smith v. Jackson, 246 U. S. 388. 

HI. 

IN ANY EVENT, THE FINDINGS OF THE PRESI¬ 
DENT EVEN IF REVIEW ABLE BY THIS 
COURT—AND THEY ARE CERTAINLY NOT 
REVIEWABLE BY ANY EXECUTIVE OFFI¬ 
CIAL—ARE RIGHT. 

The Philippine Scouts branch was authorized by 
Congress and organized by the President more than 
thirty years ago. Section 36, Act of February 2, 1901, 
31 Stat. 757. It has existed continuously ^ver since 
and exists now as a part of the permanent military es¬ 
tablishment maintained both in peace and war accord¬ 
ing to law. 10 U. S. Code, Sections 3, 4, jj21. The 
War Department and the Judge Advocate (general of 
the Army have from the beginning held this organ¬ 
ization to be a part of the Regular Army. Tjhe Comp¬ 
troller General himself has repeatedly so Jheld, and 
until this instance had never held otherwise. |27 Comp. 
Dec. 307; 3 Comp. Gen. 135; Mss., January 31, 1925 
(A-6569); 4 Comp. Gen. 82. This branch of the Army 
has obviated the necessity of garrisoning tljie Philip¬ 
pines with a much greater number of home tjroops less 
efficient for the purpose. It is highly efficient and with 
a small complement of home troops maintains our pres¬ 
tige, power, and peace in the Orient. One maiy venture 
to say that as long as we retain the Philippines we 
shall doubtless maintain this loyal and efficient com- 
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mand, and if we shall relinquish our sovereignty to the 
Filipino people neither we nor they will be so lack¬ 
ing in statescraft and sense of justice as not to arrange 
for our obligation to these loyal men. 

Of course, Congress may abolish the Philippine 
Scouts and even the rest of the Army; it may abolish 
the retired list or it may deny pay to any on it; but 
the Comptroller General, without any power in the 
premises, has attempted to do what Congress, with 
full power, has certainly not done, probably will never 
do, and in justice never can do. 

CONCLUSION. 

By his unlawful assertion of power whereby he pre¬ 
sumed to revise and render nugatory action by the 
Chief Executive, the Comptroller General has invaded 
the power of the Commander-in-Chief of the Army, 
interfered with and embarrassed military administra¬ 
tion, prevented the retirement of several old soldiers 
equally eligible with appellee, grievously wronged ap¬ 
pellee, and deprived him of the pay upon which de¬ 
pended his livelihood. 

Respectfully submitted, 

Samuel T. Ansell, 

Burr Tracy Ansell, 

George M. Wilmeth, 

Attorneys for Appellee . 






